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An Introduction to the Positional Risk Doctrine

One of the basic tenets of the Illinois Workers’ Compen-
sation Act is that compensation shall only be provided for
accidental injuries which arise out of and in the course of the
employment.1 An injury “arising out of” one’s employment
has been defined as one which has its origin in some risk so
connected with, or incidental to the employment so as to cre-
ate a causal connection between the employment and the in-
jury.2 The phrase “in the course of” for purposes of the Work-
ers’ Compensation Act refers to the time, place, and circum-
stances under which an accident occurred.3

One theory which challenges the basic tenets of the Act
is the positional risk doctrine. The premise of the positional
risk doctrine is that an injury is compensable if it would not
have happened but for the fact that the conditions or obliga-
tions of employment place the employee in the position he
or she is in when the injury occurs4 and is caused by a neutral
force or risk,5 act of God,6 or chance occurrence.7 Under the
positional risk doctrine, it is only necessary that an employee’s
work brings him or her within the range of danger by requir-
ing his or her presence in the locale where the peril strikes,
even though any other person present would be injured, irre-
spective of his or her employment.8

Some states have adopted the positional risk doctrine
while others have rejected it.9 The courts in both Indiana and
Wisconsin have applied the positional risk doctrine and have
awarded benefits in cases where a claimant was murdered in
the workplace.10 In each case, the courts held the cause of
death was a neutral risk.11

The courts in Virginia have replaced the positional risk
doctrine with an “actual risk test.”12 In Marion Correctional
Treatment Center v. Henderson, a security guard was awarded
benefits when he fell down some stairs from his observation
tower. The Court of Appeals of Virginia held the claimant’s
employment exposed him to a particular danger from which
he was injured. As such, he was entitled to benefits because
of the actual risk posed by his employment.

Similarly, the Arkansas Court of Appeals issued a deci-
sion refusing to adopt the positional risk doctrine but instead
applying an increased risk doctrine.13 In Weber v. All Ameri-
can Arkansas Poly Corp., a claimant was denied benefits
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when she went into premature labor allegedly due to stress
associated with money being stolen from her purse at work.
The Court held that Arkansas had not adopted the positional
risk doctrine, and it applied an increased risk analysis. The
Court held the claimant was not exposed to an increased risk
of theft because of her employment setting, and it therefore
denied benefits.

culiar to his employment, or that it is increased as a conse-
quence of the work.17

In rendering its decision, the court stated that under the
positional risk doctrine, an injury may be said to arise out of
the employment if the injury “would not have occurred but
for the fact that the conditions or obligations of the employ-
ment placed the claimant in the position where he was in-
jured by a neutral force.18 The court noted it has previously
declined to adopt the positional risk doctrine believing that
the doctrine would not be consistent with the requirements
expressed by the Legislature in the Act.19

In Brady, the Illinois Supreme Court expressly rejected
the positional risk doctrine holding the doctrine is inconsis-
tent with the requirement that a claimant’s injury must arise
out of his employment. However, there are several catego-
ries of cases in which the Supreme Court’s edict has been
circumvented or possibly ignored. The types of cases include
injuries on parking lots,20 injuries sustained by traveling
employees,21 and injuries sustained as a result of unexplained
or idiopathic falls.22

From the defense perspective, it is frustrating to watch
the courts erode the foundation of the Workers’ Compensa-
tion law by carving out exceptions which allow claimants to
obtain benefits without having to prove the primary compo-
nents of a work-related injury. The remainder of this Mono-
graph more fully examines these categories of cases and how
they relate to the positional risk doctrine.

Parking Lot Injuries

One situation where the courts seem to have created an
exception to the supreme court’s rejection of the positional
risk doctrine is when an employee sustains an injury in a
parking lot provided by the employer. Courts have generally
found that parking lots owned, controlled, maintained or re-
quired by the employer to be used by employees are exten-
sions of the work place and injuries occurring in those park-
ing lots are in the course of employment.  If the accidental
injury is the result of a hazardous condition on the parking
lot or exposes the employee to a greater degree of risk than
that to which the general public is exposed, the courts gener-
ally find that the injury arises out of the employment and is
compensable under the Workers’ Compensation Act.  So what
constitutes a hazardous condition or creates a greater degree
of risk in a parking lot than that to which the general public
would be exposed?  In this section we will look at how the

The premise of the positional risk
doctrine is that an injury is
compensable if it would not have
happened but for the fact that the
conditions or obligations of
employment place the employee in
the position he or she is in when the
injury occurs and is caused by a
neutral force or risk, act of God,
or chance occurrence.

The Illinois Supreme Court  has expressly rejected the
positional risk doctrine.14 In Brady v. Louis Ruffolo & Sons,
the claimant was injured when a truck crashed into the build-
ing where he was working. The parties and the court agreed
the claimant sustained injuries in the course of his employ-
ment. Consequently, the sole issue presented to the supreme
court was whether the injuries “arose out of” the employ-
ment.

In its analysis, the court noted that an injury may be com-
pensable under the Act even though the precipitating cause
of the accident originated in some unusual external force.15

However, the court also noted the mere fact that a claimant
was present at the place of an injury because of his employ-
ment duties will not by itself suffice to establish that the in-
jury arose out of the employment.16 Furthermore, a claimant
must demonstrate that his risk of the injury sustained is pe-
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courts have explained the compensability of parking lot in-
juries without adopting the positional risk doctrine.

In Caterpillar Tractor Co. v. Industrial Comm’n,23 the
employee exited the building after work intending to go to
his car, and as he stepped off the curb on to the driveway, he
twisted his ankle. The driveway was part of the company
premises and was used by both employees and by the gen-
eral public to pick up employees. The Illinois Supreme Court
reiterated its adherence to the maxim that an injury is not
compensable unless it is causally connected to the employ-
ment. The court noted that where liability has been imposed
under the Workers’ Compensation Act, “the injury occurred
either as a direct result of a hazardous condition on employer’s
premises (citations omitted) or arose from a risk connected
with, or incidental to, the employment (citations omitted).”24

The court found that the claimant failed to establish that he
was exposed to a risk not common to the general public. The
court stated that “[c]urbs, and the risks inherent in traversing
them, confront all members of the public.”25 There was noth-
ing to distinguish this curb from any other curb. The court
again implicitly rejected the positional risk doctrine when it
stated, “[T]he mere fact that the duties take the employee to
the place of injury and that, but for the employment, he would
not have been there, is not, of itself, sufficient to give rise to
the right of compensation. (Citations omitted)”26

In Fligelman v. City of Chicago,27 a police officer was
walking from his car parked in the police headquarters lot to
police headquarters when a chunk of concrete fell from a
bridge overhead and struck him on the arm. The officer sued
the City of Chicago alleging that the City negligently main-
tained the bridge. The court granted the City’s motion for
summary judgment on the basis that the Illinois Pension Code
barred the common law action. The court found that the di-
lapidated bridge over the parking lot created a hazardous
condition in the work premises and, therefore, the injury arose
out of the employment. In rejecting plaintiff’s argument that
the court was implicitly adopting a positional risk doctrine,
the court held that the parking lot at police headquarters sub-
jected the officer to an increased risk of harm because it sat
under a dilapidated bridge. The court found that although
members of the public are at times exposed to the same risk
by walking under the bridge, regular use by police officers
exposed them to a greater risk.

In Mores-Harvey v. Industrial Comm’n,28 the employee
slipped and fell on snow and ice while exiting her vehicle in
the employer’s parking lot. Although the public was allowed
to park on the same lot, the employee parked in an area des-

ignated for employee parking. The court rejected the
employer’s argument that the decision in Caterpillar Trac-
tor was controlling and found that unlike the curb in Cater-
pillar Tractor the ice and snow presented a hazardous condi-
tion on the employer’s premises. Additionally, by restricting
where the employee could park, the employer exercised con-
trol over the employee’s actions and created a greater risk
than that to which the general public was exposed. The court
also rejected the employer’s argument that by finding the
injury compensable, it was implicitly adopting the positional
risk doctrine. The court noted that under the positional risk
doctrine an injury arises out of the employment if it would
not have occurred but for the fact that the conditions or obli-
gations of the employment placed the claimant in the posi-
tion where he was injured by a neutral force. The court found
that the positional risk doctrine was irrelevant because the
employee was injured as a result of a hazardous condition on
the employer’s premises and not a neutral force.

The key to defending these parking
lot cases is to show that the employee
was not exposed to any greater risk in
using the employer’s parking lot than
the general public would face in
using the same lot.

In Litchfield Healthcare Center v. Industrial Comm’n,29

after clocking in at work, the claimant went to her car which
was parked in a lot used by both employees and the public to
retrieve a tool for work. As she was returning to the building,
she tripped on the uneven sidewalk, twisting her ankle. The
court noted that the risk of tripping was not unique to claimant’s
employment or personal to her. The court determined that her
injury arose out of her employment because she was exposed
to the defective sidewalk and the risk of tripping more frequently
than members of the general public.

In Vill v. Industrial Comm’n,30 the claimant, a security
guard, parked in the lot designated by her employer which
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was also used by hospital visitors and patients. Claimant
parked her vehicle in a space near the administration build-
ing next to a sport utility vehicle that was close to the yellow
line. Claimant could only open her car door a short distance
and twisted her knee as she was exiting her car. Although
claimant testified that her injury was the result of a stepping
in a crack on the parking lot surface, the court affirmed the
Industrial Commission’s finding that the injury was not the
result of a defective or hazardous condition on the employer’s
parking lot. The court further held that exiting a vehicle parked
in close proximity to another did not expose the claimant to a
risk uncommon to the general public. Thus, the claim for
benefits was denied.

The court has extended the employers’ premises to in-
clude parking lots owned, controlled, maintained and required
by employers to be used by employees. For an injury occur-
ring on an employer-controlled parking lot to arise out of
employment, the injury must be the result of a hazardous
condition on the lot or must expose the employee to a greater
risk than that to which the general public is exposed. The
hazardous condition can be but does not have to be unique to
the employer’s parking lot. Ice and snow as well as cracks in
the parking lot can cause compensable injury although these
are the types of conditions found in almost any parking lot
used by the general public. The key to defending these park-
ing lot cases is to show that the employee was not exposed to
any greater risk in using the employer’s parking lot than the
general public would face in using the same lot.

The Traveling Employee Rule:
On the Road with Positional Risk

When considering the issues raised by positional risk in
the world of workers’ compensation law, one must consider
the special considerations given to “traveling employees.”
With regard to such employees, it can be argued that the courts
have come closest to adopting positional risk as the law of
the land. As illustrated by the following discussion, it is dif-
ficult to point to an instance where the courts have ruled
against a traveling employee – regardless of the “in the course
of” issues that apply to most other types of employees. In
fact, it appears that the Commission and the courts have re-
placed the “in the course of” analysis with a positional risk
analysis.

In terms of workers’ compensation law, the traveling
employee rule is well settled: a “traveling employee” is de-
fined as one who is required to travel away from the

employer’s premises in order to perform his job.31 Almost
since its inception the Commission and the courts have been
constantly expanding this definition. For instance, it is not
necessary for an individual to be a traveling salesmen or a
company representative who covers a large geographic area
in order to be considered a “traveling employee.” In Wright
v. Industrial Commission,32  the court refused to distinguish
between an employee who is continuously traveling and one
who travels to a job location and  returns when the work is
completed. On the other hand, if the employee happens to be
a traveling salesman, the rule has even wider application. In
Urban v. Industrial Commission,33 a traveling salesman was
held to be in the course of the employment from the time that
he left home until he returned, on the basis that one cannot
separate going to and coming from work from the moment
that the salesman is actually calling on a customer. Thus, the
definition of a traveling employee is broad and getting
broader.

This was not always the case. Previously, if the employee
was required to travel and was involved in the performance
of reasonable services for the employer at an appropriate time
and place, an injury was considered to be in the course of the
employment.34  However, the employee’s activity must have
provided some benefit to the employer.35 An analysis of the
more recent cases indicates that this requirement is in the
process of being eliminated, as is particularly true when the
facts involve recreational activities associated, no matter how
tangentially, with work duties.

One of the most litigated fact patterns in regard to trav-
eling employees arises when an accident occurs during a rec-
reational activity associated with work duties. Although Sec-
tion 11 of the Illinois Workers’ Compensation Act36 states
unequivocally that injuries arising out of voluntary recre-
ational activities are not compensable, Illinois courts have
repeatedly held that even though the recreational activities
of a traveling employee fall outside the scope of employ-
ment, any injuries incurred during those activities are com-
pensable under the Act as long as the recreational activity
and the employee’s conduct were reasonable and foresee-
able. This added protection is afforded under the Act because
“it is expected that an employee working out of town will
seek some type of recreational activity on his days of rest.”37

“It would be obviously unreasonable and contrary to the in-
tendment of the Workers’ Compensation Act and its purposes
to say that a traveling employee has the protection of the Act
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only when in the physical act of performing his or her duties
and only in the course of a normal business day.”38  A review
of recent appellate decisions illustrates this trend.

In David Wexler & Co. v. Industrial Commission,39 the
court stated that even though a traveling salesman was killed
in an automobile accident on a legal holiday while on an ex-
tended business trip and was returning to his motel from a
recreational activity at the time of the accident and not from
an appointment with a prospective buyer, the accident arose
out of and in the course of the salesman’s employment and
his widow was entitled to recover workmen’s compensation.

ing worker’s compensation benefits from accidental injuries
incurred while participating in voluntary recreational activi-
ties, unless the employee was ordered or assigned to partici-
pate in the activity, does not apply to traveling employees.

In Wright, the court went even further. In this case, the
deceased claimant was a construction supervisor sent to Ten-
nessee where he was to remain for a number of months. The
supervisor was killed in an automobile collision that occurred
on a Saturday afternoon when it was not certain whether the
deceased claimant was performing a duty for the employer
or not.  The court held that even if the employee was en-
gaged in reasonable private conduct, the accidental death
would be compensable. It was not unreasonable or unfore-
seeable that a traveling employee would be driving his auto-
mobile on a highway 6 miles from the motel where he was
staying while engaged in his employer’s project. It is expected
that an employee working out of town will seek some type of
recreational activity on his days of rest.41

Possibly the ultimate application of this rule came in In-
sulated Panel Co. v. Industrial Commission42 where injuries
to a traveling employee during a sightseeing trip with the
company president were reasonable and foreseeable and thus
compensable. In this case, the claimant, co-employees, and
the employer’s president traveled to Hawaii to install an in-
dustrial freezer. On a day off, the claimant accompanied the
employer’s president on a sightseeing trip and walked to-
ward a lagoon and an unrestricted area. The claimant stepped
on a lava road that gave away and fell 20 feet. In finding the
claimant’s injuries compensable, the court noted that the
claimant was invited to accompany the employer’s president
on the sightseeing trip. Thus, it was reasonable and foresee-
able to anticipate that the claimant would go on the sightseeing
trip. Likewise, the type of activity in which the claimant was
engaged when injured—stepping over a lava rock—was also
reasonable and foreseeable. This development can also be
viewed as taking the “personal comfort doctrine” to its il-
logical extreme: any old comforting activity will do, mak-
ing it nearly impossible for the traveling employee to leave
the course of employment.

Of course, occasionally the courts will spot a fact pat-
tern which even they believe is an outlier, as in Bailey v. In-
dustrial Commission43 where the court determined that the
widow of a traveling worker killed in an automobile acci-
dent after leaving a party hosted by a business unrelated to
that of his employer was not entitled to workers’ compensa-
tion benefits. Applying what is rapidly becoming an archaic
notion, the court held that the worker’s attendance at the party

Although Section 11 of the Illinois
Workers’ Compensation Act states
unequivocally that injuries arising out
of voluntary recreational activities are
not compensable, Illinois courts have
repeatedly held that even though the
recreational activities of a traveling
employee fall outside the scope of
employment, any injuries incurred
during those activities are
compensable under the Act as long
as the recreational activity and the
employee’s conduct were reasonable
and foreseeable.

 In Bagcraft Corp. v. Industrial Commission,40 the court
stated that injuries incurred by a traveling employee while
engaged in recreational activities are compensable as long as
the recreational activity and employee’s conduct were rea-
sonable and foreseeable. Additionally, the court went on to
state that the statute precluding an employee from recover-
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presented no business advantage to the employer, and there
was no indication as to where the worker was driving at the
time of his death.

The traveling employee doctrine is also being extended
into an area where positional risk should clearly apply to
negate the claim: drivers making local deliveries. The appel-
late court awarded compensation to a traveling employee
assaulted during a delivery, finding the Commission’s denial
against the manifest weight of the evidence in Potenzo v. Il-
linois Workers’ Compensation Commission.44 There, the
claimant, a truck driver, was assaulted while making a deliv-
ery at an employer location—a loading dock in the alleyway
at the rear of the employer’s store. There was no theft of
company property, though when the claimant regained con-
sciousness two days later, he found his ring and watch were
missing. Further, the motive for the assault and identity of
the assailant were unknown. First, the court remarked there
was no question the claimant’s injuries were sustained in “the
course of” his employment as he was in the act of unloading
an employer truck at an employer location when the attack
occurred. Thus, the assailant issue was “arising out of.”
Claimant argued that as a traveling employee’s duties ex-
posed him to an increased risk of contact with street crime;
consequently, he was not compelled to establish his risk of
being attacked as peculiar to his employment, but simply his
employment exposed him to the same risk as the general pub-
lic. The court agreed with the claimant’s contention noting
that his duties as a traveling employee required him to traverse
the streets and unload trucks in the areas accessible to the
public. The risk of being assaulted, although one to which
the general public was exposed, was a risk to which the claim-
ant, by virtue of his employment, was exposed to a greater
degree than the general public. Clearly, the only identifiable
connection to work in this case was the position he was in,
yet he recovered.

In summary, an argument can easily be made that the
Illinois courts have been incrementally adopting positional
risk as a basis for compensability under the guise of protect-
ing traveling employees and, in the process, abandoning the
“in the course of” analysis contained in the Act and still ap-
plicable to all other types of employees. The immediate ef-
fect of this “creeping positionalism” has been to increase
workers’ compensation exposure for employers with travel-
ing employees on staff and, as the definition and application
of this rule continues to expand, that exposure will expand
accordingly.

The Impact of the Positional Risk Doctrine
on Unexplained and Idiopathic Falls

Another area where the positional risk doctrine is seem-
ingly applied is that involving unexplained and idiopathic
falls. While application of the doctrine has been expressly
rejected by the appellate court decisions,45 there is no ques-
tion that it has impacted the risk analysis for such claims. As
discussed above, the positional risk doctrine substitutes “but-
for the employment” reasoning in place of the “arising out
of” requirement.46 Indeed, what the positional risk doctrine
has done is to force the analysis beyond the simplistic char-
acterization of the cause and shift it to an assessment of the
risks presented by the employment.

Given this shift, what appears to be a seemingly unre-
lated event—such as a seizure or fall while walking down
stairs—can become a compensable claim because the risk of
injury from the otherwise idiopathic or unexplained event
was increased or enhanced by the employment. A perfect
example of this is in the area of falls caused by a seizure. If
the employee has a seizure as a result of an idiopathic condi-
tion and falls on the concrete floor, striking his head, the ac-
cident is likely to be deemed as not arising out of the em-
ployment. The reasoning is that the risk of injury was com-
mon to members of the general public. Similarly, if that same

[A]n argument can easily be made
that the Illinois courts have been
 incrementally adopting positional risk
as a basis for compensability under the
guise of protecting traveling employees
and, in the process, abandoning the
“in the course of” analysis contained
in the Act and still applicable to all
other types of employees.
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employee suffers a seizure while working on a scaffolding
or ladder, and as a result of the added height imposed by the
work environment, falls and is injured by the fall, the claim
is likely compensable.47

To recover in this case, the claimant must have shown
that there was an increased risk of harm. The mere
fact that an injured party was present at the place of
injury because of employment duties will not by it-
self suffice to establish that the injury arose out of
the employment.… A claimant must demonstrate that
the risk of injury sustained is peculiar to his employ-
ment, or that it is increased as a consequence of the
work.52

Increased risk must be shown; or else the analysis adopts the
positional risk doctrine.

Examples of Idiopathic Falls

Idiopathic falls are those caused by conditions purely
personal to the employee. Common examples include sei-
zures, epileptic fits, weakened knees, and fainting. In Oldham
v. Industrial Commission,53 the appellate court affirmed the
Commission’s decision to deny benefits where the decedent
suffered an idiopathic fall while at work. The decedent had
reported that she was not feeling well, then started to walk
away from her station, when she fell and struck her head on
the clay tile floor. She later died of her injuries. Witnesses
reported no defects or debris on the floor. The appellate court
found that the act of standing itself did not establish a risk of
injury greater than those faced outside of work. The court
observed:

It is impossible to speculate whether decedent would
have been standing, sitting, driving, walking, or rest-
ing in bed if she had not been working. The need to
stand was not unique to decedent’s work. In addi-
tion, two witnesses testified, and the Commission
so found, that decedent was walking away from her
station without having been relieved when the at-
tack occurred. The Commission might reasonably
have inferred, therefore, that she did not remain at
her station while ill.54

The court further held that “a clay tile floor does not
constitute a heightened risk.”55 A similar result obtained in
Prince v. Industrial Commission,56 where the employee suf-
fered an epileptic seizure, fell, and struck his head on a con-
crete floor. The court affirmed the denial of benefits, finding
that the concrete floor presented no risk not encountered by
the general public and was not unique to the employment.

Elliot v. Industrial Commission57 presents yet another

As a general rule, risks which are
idiopathic arise out of the employment
only where the employment conditions
significantly contribute to the injury by
increasing the risk of fall or the effects
of falling. An increased risk may be
presented where the employment
increased the danger of falling or
risk of injury, such as a fall onto a
dangerous object or from heights.

Three Types of Risks

As discussed earlier, “arising out of” the employment
pertains to the origin or cause of a claimant’s injury.48 Deter-
mining that question involves a categorization of the risk to
which the employee was exposed.49 The risks to which an
employee may be exposed are categorized into three groups:
(1) risks distinctly associated with the employment; (2) risks
personal to the employee, such as idiopathic falls; and (3)
neutral risks that have no particular employment or personal
characteristics.50 As a general rule, risks which are idiopathic
arise out of the employment only where the employment con-
ditions significantly contribute to the injury by increasing
the risk of fall or the effects of falling.51 An increased risk
may be presented where the employment increased the dan-
ger of falling or risk of injury, such as a fall onto a dangerous
object or from heights. As Justice Stouder wrote in his dis-
sent in William G. Ceas v. Industrial Commission:
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idiopathic fall at work, this time occasioned by weakness in
the claimant’s leg as a result of a prior automobile accident.
In that case, the court rejected application of the positional
risk doctrine, stating that “[more] is required than the fact
that an injury occurred at the employee’s place of work.”
The claimant had testified that he was “just walking down
the stairs.” The court noted that the claimant could have been
walking down the stairs at home and that there was no evi-
dence that the stairs were unique to the claimant’s employ-
ment.

In a slightly different fact pattern, the court in Ervin v.
industrial Commission,58 upheld the award of compensation
benefits where the decedent suffered a heart attack and fell
into a fire which he had been allowed to build at work for
warmth. Even though the fall was deemed idiopathic, the
claim was held compensable because the decedent was near
the fire at work, which increased his risk of injury from such
a fall.

Likewise, in Nabisco Brands, Inc. v. Industrial Commis-
sion,59 the claimant suffered an idiopathic fall while walking
down a flight of stairs at work. The fall was nevertheless
found to be compensable because the claimant, at the time of
the fall, was carrying a box of heavy, sharp kitchen knives,
which exacerbated the injuries from the fall, thereby increas-
ing the risk to the employee.

In each case, while finding that the initial cause of the
fall was idiopathic, the court looked beyond the cause and
focused on how the injuries sustained from the fall were im-
pacted by the employment. In three of the noted cases, the
court found no increased risk. In the remaining two deci-
sions, the court found increased risk due to the circumstance
of employment. One wonders whether the analysis in the three
cases denying compensability would change if the employ-
ment required the claimant to more frequently use the stairs
or concrete walkways or if the location of the accident could
be classified as unique to the employment.

The Problems of Deeming Unexplained Falls
Compensable in the Face of Brady

Unexplained falls are those resulting from an employee’s
encounter with a so-called neutral risk. Examples of this are
injuries to claimants resulting from stray bullets60 or simply
falls that cannot be explained. As pointed out by Larson in
his treatise Larson’s Workers’ Compensation Law and at least
two Illinois appellate court Special Concurrence and Dis-
sents, there is an inherent inconsistency in finding unex-

plained falls compensable in states such as Illinois, which
reject the positional risk doctrine.61 As Larson explains, re-
covery in a pure unexplained fall case can only be justified
by an acceptance of the positional risk doctrine. Larson states:

If an employee falls while walking down the side-
walk or across a level factory floor for no discover-
able reason, the injury resembles that from stray
bullets and other positional risks in this respect: The
particular injury would not have happened if the
employee had not been engaged upon an employ-
ment errand at the time. In a pure unexplained-fall
case, there is no way in which an award can be jus-
tified as a matter of causation theory except by a
recognition that this but-for reasoning satisfied the
“arising” requirement.62

While some Illinois appellate
court cases have made the bold
statement that unexplained falls are
compensable per se,63 a close reading
of each case shows that in each case
it is possible to point to specific
evidence in the record from which the
Commission could have concluded
that the claimant was exposed to a
greater risk of injury than that to
which the general public was exposed.

While some Illinois appellate court cases have made the
bold statement that unexplained falls are compensable per
se,63 a close reading of each case shows that in each case it is
possible to point to specific evidence in the record from which
the Commission could have concluded that the claimant was
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exposed to a greater risk of injury than that to which the gen-
eral public was exposed.

A few exceptions to this discussion occurred in three
cases running from 1979 through 1994. In Sears, Roebuck &
Co. v. Industrial Commission,64 the claimant fell in an open
area accessible to all members of the general public. The court
nevertheless found the accident compensable because the
employee was required to be where she fell by the circum-
stances of her employment. Sears was followed in 1985 by
the decision of Chicago Tribune Co. v. Industrial Commis-
sion,65 where the court found an unexplained fall compens-
able. There, the claimant slipped and fell in the employer’s
building while coming to work. The claimant stated that her
foot had gone straight out in front of her and she fell, striking
her head on a ledge and losing consciousness. The record
showed that the floor was clear, dry, and free of any foreign
substances and that the claimant was wearing high heels at
the time she fell. In short shift, the appellate court found the
claim compensable, stating that “[t]his was clearly a case of
an unexplained fall on the [employer’s] premises”, which
“therefore “arose out of and in the course of [the] claimant’s
employment.”

In 1994, the appellate court again addressed an unex-
plained fall and held it compensable despite any indication
that there was a defect in the employer’s premises. In Will-
iam G. Ceas & Co. v. Industrial Commission,66 the decedent
fell down a flight of stairs while at work and subsequently
died from her injuries. The evidence showed that the claim-
ant had suffered from cancer and had been weak as a result.
Moreover, there was some evidence that the claimant had
been rushing to meet a last-minute deadline assigned by her
boss. The appellate court found that the fall was unexplained

and deemed it compensable. Arguably, one could justify the
compensability finding based on the evidence that the dece-
dent was required by her job to rush to meet a last-minute
deadline, and therefore, faced an increased risk as a result of
the employment. Since the case does not state as much, it is
rather troublesome in the overall risk analysis associated with
falls.

In 2006, the appellate court appeared to move away from
the results of Sears, Roebuck, Chicago Tribune and William
G. Ceas with its decision in First Cash Financial Services v.
Industrial Commission.67 There, the claimant fell in a bath-
room which was open to the general public. The Commis-
sion found the fall compensable on the basis that the floor
may have been dirty. The appellate court reversed the
Commission’s decision, ruling that the conclusion that the
floor was dirty was speculative. The court continued, stating
that ‘[b]y itself, the act of walking across a floor at the
employer’s place of business does not establish a risk greater
than that faced by the general public.”68 Because there was
no evidence that the floor was defective or otherwise dirty,
the appellate court reversed the Commission and denied the
claim. Interestingly, had the court desired to simply deem
unexplained falls compensable, the First Cash Financial
Services case presented the perfect opportunity to do so.69

However, the court in the face of no explanation for the fall
and no evidence suggesting a defect, denied the claim. First
Cash Financial Services appears to signal that unexplained
falls will not be compensable absent evidence that supports
an increased risk posed by the employment. This treatment
is consistent with how the court has treated idiopathic falls
and with the Supreme Court’s rejection of the positional risk
doctrine.
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